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On Unauthorized Agency in Company Guarantee :

Based on the Analysis of Divergences in Judicial Decisions
GAO Shengping
( Civil and Commercial Law Institute, Renmin University of China, Beijing 100872, China)

Abstract: The company’s intention to provide guarantee for others can be made by the legal representative or an agent. Article
16 of Company Law is not only a legal restriction on the authority of the legal representative, but also a legal restriction on the au-
thority of the agent. In this way, the appearance of the security agency right includes the company’s security resolution and the gran-
ting of the agency right. The agent has no right to enter into a guarantee contract with the opposite party in the name of the company.
Without the ratification of the company with a qualified company guarantee resolution, the guarantee contract will not be effective for
the company. No matter whether the guarantee contract is effective or not, the legal consequences will not be borne by the company.
At this time, the opposite party who knows or should know that the agent has no agency right will be considered malicious and can
only claim damages from the unauthorized agent. The legal consequences of the legal representative’s ultra vires representative should
be applied by analogy to the rule of unauthorized agency in article 171 of the Civil Code, and the company has the right to choose
whether to ratify or not. If the company chooses to ratify, the legal consequences of the guarantee contract shall be borne by the com-

pany. If the company refuses to ratify, the company shall not bear the guarantee liability, and the legal representative of the compa-
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ny and the opposite party shall share the loss of the opposite party according to their respective faults.

Key words: company guarantee; unauthorized agency; agency by estoppel; duty of investigation
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