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On the Realization Priority of Creditors’ Rights in the Mixed
Disputes of Material Guarantee and Personal Guarantee

——Based on Empirical Study of Similar Cases in Recent Five Years
ZHAO Xu-dong, XU Jia-yong
(Ciil, Commercial and Economic Law School, China University of Political Science and Law, Beijing 100088, China)

Abstract: In a dispute over the co — existence of material guarantee and personal guarantee, the agreement between the parties
is unclear and the ambiguity of the agreement is relatively prominent, as well as the different judgments in such cases occur frequent-
ly. It is necessary to carry out empirical research on the cases in the past five years, to explore the path to reasonably interpret the
agreement of parties and to unify judgment scale of chaos. The concept of top priority of material guarantee meets with the common
expectation of fairness and justice. Although article 176 of the Property Law integrates the equitable elements of autonomy of will,
the agreement between parties should be interpreted on the priority of the guarantor. Regarding whether the guarantor gives up the
priority right of defense, it is necessary to consider the facts of the case, the terms of the agreement, the obligation of states and oth-
er factors to arbitrate in a fully fair manner. It should be clear that the creditor cannot get the option to realize the guarantee in se-
quence if the guarantor waives the right of priority defense, and the guarantor is limited to undertake the concurrent joint liabilities.
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